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In the Matter of the Conm ssion, ) Application No. 911-031.01
on its own notion, to establish )
surcharges assessed on users of )
prepaid wrel ess service and, ) ORDER REJECTI NG PROPOSED
nmet hods for the collection and ) PREPAI D METHOD
remttance of surcharges from )
carriers offering prepaid )
wi rel ess services: TracFone )

)

Wreless, Inc. Entered: April 1, 2008

BY THE COW SSI ON:

On June 19, 2007, the Nebraska Public Service Comm ssion
(Commi ssion) opened this proceeding, on its own notion, to
establish surcharges assessed on wusers of prepaid wreless
service and nethods for the <collection and remttance of
surcharges from carriers offering prepaid wireless services as
required by the Enhanced Wreless 911 Services Act, Neb. Rev.
Stat. 8§ 86-441, et seq. (Cum Supp. 2006), as anended by
Nebraska Laws LB 661 [2007] (the Act).

All wreless carriers offering prepaid wreless services
were required to notify the Commission in witing no later than
Septenber 1, 2007, if they intend to utilize one of the three
established nethods, as to which of the three nmethods it wll
utilize for the collection and remttance of the enhanced
wirel ess 911 surcharge.

On or about Septenmber 1, 2007, TracFone Wreless, Inc.
filed an application to use an alternative nethod for the
collection and remttance of the enhanced wreless 911
surcharge. In response to a request by the Comm ssion, TracFone
subm tted additional explanation regarding their proposed nethod
on COctober 10, 2007. TracFone further supplenented its filing
on Cctober 31, 2007. Hearing on this nmatter took place on
January 16, 2008.

EVI DENCE

Richard B. Sal zman provided pre-filed testinony which was
entered into the record as Exhibit No. 5 and further testified
during the hearing in support of TracFone s proposed nethod for
the <collection and remttance of prepaid wreless E911
surcharges. M. Salzman is executive vice president and genera
counsel for TracFone.? TracFone proposes that it collect one

! Direct Testimony of Richard Sal zman, Trans. 4:5-9.
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percent (1% on any sales of airtime nmade directly by TracFone.?
However, no surcharge would be collected or remtted for any
service purchased through a retailer.? M. Salzman testified
that approximately 10% to 15% of TracFone’'s revenues s
attributable to direct sales by TracFone versus retail sales by
i ndependent retail stores.* M. Salzman further testified that
for all sales, whether the sales are between the custoner and
TracFone or the custonmer and a third-party retailer, sone type
of cont act occurs between that cust oner and TracFone. >
TracFone has proposed a simlar nethod in other states; however,
the proposal has not been approved in other states.® According
to M. Salzman, until it began collecting fromits direct sales,
TracFone has never collected the surcharge in any state.
However, TracFone does remt prepaid wireless 911 surcharges in
other states even if not collected from custoners.?

7

Jeffrey L. Pursley, testified regarding Comm ssion staff’s
recormendation wth respect to TracFone's proposed nethod.®
Additionally, M. Pursley filed prefiled testinmony which was
entered into the record as Exhibit No. 6. M. Pursley
recommended that TracFone’ s proposed nethodol ogy be rejected and
that TracFone be required to adopt one of the three established
methods by a date certain and be subject to fines for non-
conpl i ance. 1°

FI NDI NGS AND OPI NI ON

Pursuant to the Act, a distinction is nade in Nebraska |aw
between traditionally billed wreless carriers and prepaid
wireless carriers with respect to the collection and rem ttance
of the enhanced wreless 911 surcharge. Wth respect to
traditional billed wreless carriers, the law requires the
fol | ow ng:

Each wireless carrier shall collect: (a) A surcharge
of up to seventy cents, except as provided in
subdivision (1)(b) of this subsection and as otherw se
provided in this section with respect to prepaid
wirel ess service, on all active tel ephone nunbers or
functional equivalents every nonth from users of

Testinmony of Richard B. Sal zman, Exhibit No. 5, 8:12-13.
Ex. 5, 9:20-21.

Cross- Exani nati on of Richard Sal zman, Trans. 6:7-16.

Sal zman Cross, Trans. 7:1-15.

Sal zman Cross, Trans. 8:1-4 and 9: 19-24.

Sal zman Cross, Trans. 9:9-18.

Sal zman Cross, Trans. 7:24-8:11

Direct Testimony of Jeffrey Pursley, Trans. 23:1.

0 pursley Direct, Trans. 26:8-14.
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wreless service and shall remt +the surcharge in
accordance with section 86-459; or (b) A surcharge of
up to fifty cents, except as otherwise provided in
this section with respect to prepaid wrel ess service,
on all active telephone nunbers or functional
equi val ents every nonth fromusers of wireless service
whos primary place of use is in a county containing a
city of the netropolitan class and shall remt the
surcharge in accordance wth section 86-459. The
wreless carrier is not liable for any surcharge not
paid by a customer.!?

However, the Legislature recognized differences between the
billing nmethods of wireless carriers who offer prepaid wreless
service who may require flexibility with respect to the enhanced
wireless 911 surcharges and granted the Comm ssion del egated
authority to establish surcharges for those carriers. “The
comm ssion shall establish surcharges conparable to the
surcharge assessed on other users of wreless services and shal
devel op nmethods for collection and rem ttance of such surcharges
fromwireless carriers offering prepaid wrel ess services.”?!?

The Legislature further stated that it intended that *al
users of prepaid wreless services pay an anount conparable to
the anobunt paid by users of wreless services that are not
prepaid in support of statewi de wreless enhanced 911 service.
It is also the intent of the Legislature that whenever possible
such amounts be collected from the wusers of such prepaid
wirel ess services.”?® Utimately, however, the Legislature
pl aced the burden of remtting conparable anounts on the prepaid
wreless carrier, stating: “The duty to remt any surcharges
establi shed pursuant to subsection (5) of this section is the
responsibility of the wireless carrier.”!

The nethod proposed by TracFone does not result in the
remttance of conparable surcharges to those established for
users of wreless services other than prepaid service.
According to M. Salzman’'s testinony between 85 and 90% of
TracFone’s revenue would not be subject to any surcharge,
suggesting that signigicant nunbers of users of TracFone’'s
prepaid wreless service would not be paying any anount
conparable to the amount paid by wusers of other wreless
servi ces.

1 Neb. Rev. Stat. § 86-457(1) (2007 Supp.).
12 § 86-457(5).

13 § 86-457(4) (enphasis added).

14§ 86-457 (6).
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Therefore, the Conmssion finds that TracFone' s proposed
nmet hod shoul d not be approved. TracFone shall either adopt one
of the three established nethods or propose a suitable nethod
which is not limted only to direct sales to wusers of its
service no |later than fourteen (14) days from the date of this
or der.

ORDER

IT IS THEREFORE ORDERED by the Conmmssion that the
alternative nethod proposed by TracFone i s not approved.

IT 1S FURTHER ORDERED that TracFone Wreless, Inc. shall
ei ther adopt one of the three established nethods or propose a
suitable nethod which is not limted only to direct sales to
users of its service no later than fourteen (14) days from the
date of this order.

MADE AND ENTERED at Lincoln, Nebraska, this 1st day of
April, 2008.

NEBRASKA PUBLI C SERVI CE COMM SSI ON
COMM SSI ONERS CONCURRI NG,

Chair

ATTEST:

Executi ve Director



